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Introduction 

This issue may be addressed in the 
appeal from Twombly et al. v. Bell 
Atlantic et al., 425 F.3d 99 (2d. Cir. 
2005) briefed, argued and submitted 
to the Supreme Court in November 
2006.  No decision yet as of February 
15, 2007.



1. Is parallel pricing by competitors evidence 
of a price fixing agreement? The standard 
reflected in much of  the case law is some 

variation of the following: only if there is no 

plausible possibility of independent action.

2. Judge Posner states a stricter standard for 
the inference of conspiracy in In re High 
Fructose Corn Syrup Antitrust Litigation 
295 F.3d 651 (7th Cir. 2002).



3. See the attached colloquy between Justice Breyer
and counsel for respondents at oral argument —
unlawful conscious parallelism will not, I expect, 
be found by the Supreme Court in a pattern of 

oligopoly pricing alone.

4. What guidance can be gleaned from what The 
Supreme Court ruled in Verizon Communications v. 
Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 
407 n. 5, 124 S.Ct. 872, 157 L.Ed.2d 823 (2004) as 

to what it might do in Twombly?



5. What are plus factors that might 
justify submitting evidence of 
conscious parallelism to a jury?

6. Is the current uncertainly of conspiracy 
and conscious parallelism law relevant 
to what the standards for merger 
review should be?



7. Attached are pp. 70-76 of Chapter VI: 
Economics and Proof of Concerted Action
published by The Sedona Conference © 2005 
Commentary on the Role of Economics in 
Antitrust Law.  It provides a useful 
background and approach to understanding 
the issue and is presented here with the 
permission of the copyright holder.
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