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Consolidation Raises Antitrust Issues

By MATTHEW L. CANTOR
& JEFFREY 1. SHINDER

s the media industry
continues to consoli-
date via both hori-
zontal and vertical
acquisitions. the proper defini-
tion of programming “markets”
for antitrust purposes is be-
coming a threshold question.

In fact, this question can de-
termine a merger's fate: if pro-
gramming markets are defined
narrowly, antitrust authorities are
more likely Lo raise antitrust is-
sues. Conversely, if these markets
are defined broadly, antitrust
concerns are less likely Lo arise.

Consider the following hypo-
thetical: The Walt Disnev Co.,
which owns the ABC Family
Channel and The Disney Chan-
nel, chooses to purchase The
Cartoon Network (owned by
AQL Time Warner) and Nick-
elodeon {(owned by Viacom Inc.),
leaving one major competitor in
the business of cable program-
ming targeled towards kids.

To determine whether it is
likely that the merger would
substantially lessen competi-
tion, the antitrust authorities
must first “define” the scope of
the antitrust market in which
these players compete. Would
the relevant market include all
television — cable or over-the-
air broadcast — programs?
Would it only include cable
programming? Would it include
all television programming tar-
geted at kids or only cable kids
programming?

In other words, do the merg-
ing entilies only complete with
themselves or do they compete
with, for example, USA Net-
wark or NRC?

These questions are resolved
by determining how consumers
would respond to a “small, bul
significant and nontransitory”
price increase. With program-
ming, this issue must be analvzed
from the standpoinl of two cate-
gl]riﬂ\q l}f consumers: ‘ddVl!l‘(‘iHl—‘.I‘S
and multichannel-video pro-
gramming distributors (MVPDs).

For advertisers, the central
question is whether they would
render a hypothetical small, bul
significant and nootransitory
price increase by the merged
entity unprofitable by substi-
tuting in sufficient quantities to
other television networks. If
they did. those networks
should be included in the rele-
vant market and the merger
would be unlikely to offend the
antitrust laws.

If. on the other hand, a price

increase could be profitably im-
posed by the merged entity be-
cause alternalive television out-
lets are not acceptable substilutes
for advertisers, antitrust authori-
ties might conclude that the
merger is likely to create market
power and, thus, is illegal. A
similar analysis would be un-
derlaken to determine whether
MVPDs would suffer price hikes
for programming supply as a re-
sult of the merger.

Back to the hypothetical. If
authorities determined that ad-
vertisers consider all television
programs as substitutes for the
children's programming provid-
ed by the relevant channels,
then the market must include all
television programs and it
would be unlikely that a merged
Disney/Cartoon Network/Nick-
elodeon would have the ability
to exercise market power,

If, however, authorities con-
clude that a sufficient number
of advertisers would choose to
pay the small, but significant,
non-transitory price increase
rather than switch to alternative
television programs, autharities
may conclude that the merged
entity might acquire market
power as a result of the trans-
action.

If this conclusion is reached,
authorities mav seck to enjoin
the transaction. Accordingly, it
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ist and it would be very diffi-
cult to enjoin mergers of firms
who supply specific-genre pro-
gramming.

The question of whether mar-
kets for specific-genre pro-
gramming exist has been tack-
led, specifically in the sports
programming context. In 1984
case titled National Collegiate
Athletic Association v, Board of
Regents, the Supreme Court de-
clined to find that a lower court
ruling that held that there was
a separate market for college
football broadcasts was clearly
erroneas,

There. the lower court em-
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JUMCIAL DETERMINATTONS
When the Supreme Court de-
clined to review a case involv-
ing the National Football
League. Chief Justice William
Rehnquist  stated  that NFL
games compete with ather
sports and other forms of enter-
tainment in a general entertain-
ment markel.

Thus, it would follow that, if
a broad general enlerlainment
market exists, then a general
enterlainment programming
market — which could include
programming that appealed to
all demographics — would ex-

phasized that college football
telecasts generate an audience
“uniquely” attractive to adver-
tisers.

Since that time, however,
several lower courls have
mused that a separale market
for specific sports program-
ming, such as baseball-, foot-
ball- or college foothall-only
programming. does not exisl.

For example, appellate Judge
Frank Easterbrook, in consider-
ing whether National Basketball
Association telecasts constilut-
ed the boundaries of a relevant
programming markel, distin-
guished the Supreme Court’s
statement about the existence of
a market for college football
telecasts. He pointed out, for
example, that advertisers view
NBA telecasts with other forms
of programming.
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* Further. with respect to
whether markets exist for the
distribution of programming re-
lating to a specific team as op-
posed to a specific sport (such
as college foothball), a federal
district court declined to accept
such a market. The court held
that it is a “legal impossibility”
for baseball team broadcasts to
be a relevant product market.
Thus, while the NCAA decision
cannol be ignored, it is appar-
ent that more recent judicial de-
terminations have frowned
upon accepting a market for
programming dedicated to a
specific sport.

ANTITRUST ENFORCERS
During the Clinton Adminis-
tration, antitrust enforcers had
considered the viability of spe-
cific  programming-by-genre
markets. The merger between
Time Warner Inc. and Turner
Broadcasting Inc., for example,
was cleared only after condi-
tions were placed requiring the
merged enlity to carry a pro-
gramming competitor on its ca-
ble “pipes.”

There, the Federal Trade
Commission was concerned
that nascent competition to Ca-
ble News Network (a Turner
property) would be crippled if
at least one other cable news
network was denied access to
Time Warner’s cable sub-
scribers.

Although not judicial prece-
dent, this approach implied
that the FTC considered cable
news programumning to be a rel-
evant market. Further, while
the Federal Communications
Commission has signaled a
readiness to accept broader
programming markets in cer-
tain circumstances, antitrust
authorities appear to be taking
the opposite course. For exam-
ple. the FCC recently revised

its television station ownership
rules, apparently because it be-
lieves that television and cable
programiming compete for spot
advertising — and thus are in
the same market.

The FCC’s new ownership
rule allows for a particular en-
tity to own two television sla-
tions in the same “designated
market area” so long as there
remain eight independent
voices in that markel. Also as
long as both of those stations
are not among the top four in
that market.

Based on this amendment, a
number of transactions have
been cleared that have created
markets where one ownership
group owns two television sta-
tions.

However, as a condition of
the acquisition of Chris-Craft
Industries Inc. by certain Fox
television entities (which gave
Fox control of two stations in
New York. Los Angeles and
Phoenix). the Antitrust Divi-
sion required that the entities
enter into a consent decree re-
quiring the divestiture of a sec-
ond station that was to be pur-
chased in the Salt Lake City
area — a divestiture that the
above-referenced FCC rule also
mandated.

In the complaint filed in the
consent decree proceedings.
the Antitrust Division alleged
the existence of a market for
television broadcast spot ad-
vertising — separate and apart
from cable television spot ad-
vertising. Of course, this alle-
gation conflicts with the FCC’s
position on this issue.

Whether the FCCs or An-
Litrust Division’s view will pre-
vail on this issue will hopeful-
Iy be determined soon. From
our perspective, it appears that
advertisers consider cable pro-
gramming to be a substitute for,
at least some if not most, tele-
vision programming.

It is critical for programming
suppliers and distributars to
understand precedents regard-
ing programming market defi-
nition. By understanding these
precedents and attempling to
determine whether program-
mers have market power, pro-
grammers and distributors will
betler understand the antitrust
implications of certain acquisi-
tion stralegies and certain busi-
ness practices,
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