	



Antitrust Matters Episode 1 Transcript
Jeff Shinder (00:08):
Welcome to Antitrust Matters, a Constantine Cannon podcast where we have engaging and timely conversations about competition policy in the digital age. My name is Jeff Shinder and I'll be your host. Antitrust has always mattered to consumers and businesses, but today, it is also in the public discourse more than ever. From how we get our food on our plates, to how we travel, to the way we interact daily using digital apps and platforms, antitrust touches each and every one of us in ways we may not even realize. In Antitrust Matters, we bring you perspectives of experts and visionaries in the field who discuss where antitrust law has been, where it is going, and why it matters today more than ever before.
Jeff Shinder (01:03):
In today's episode, I am joined by my partner, Taline Sahakian, and we talk with antitrust professor par excellence, Harry First from New York University about why antitrust matters so much today. Hello, everyone. We are now embarking on our inaugural podcast of Antitrust Matters where the operative theme is that antitrust really matters in this moment in time. Antitrust has always been important and has taken on especially heightened significance, and I'm grateful for the participation of an old friend and a professor who taught me antitrust as a student in the early nineties, truly one of the best professors and teachers of antitrust that I have seen, professor Harry First. Welcome Harry. Welcome. You get the gold star as our first guest.
Harry First (02:05):
Thank you, Jeff, for the kind words.
Jeff Shinder (02:07):
And I'm joined by my colleague Taline Sahakian.
Taline Sahakian (02:13):
Hi. Hi. Very nice to have you.
Jeff Shinder (02:14):
And Taline and I are going to talk to Harry. So Harry, if you could, situate for us this moment in time that we're in, in terms of the history of antitrust and what it might mean going forward for antitrust.
Harry First (02:34):
All right. So Jeff realizes and knows that I've been teaching for a long time even before Jeff was a fabulous student. So I go back a bit, so I want to start out the conversation even a little further back from where I started in antitrust because I want to sort of capture the moment that we're in, and a lot of the moment that we're in has been a focus on big tech, but I hope, Jeff, that we talk not only about big tech, but other aspects of why antitrust matters, not just to the major companies, but in general to how the economy runs and the opportunities entrepreneurs have, and to consumers and the prices they get, but we can talk about that as we go along, but to situate the moment that we're in, I want to go back to 1962.
Harry First (03:30):
Everyone remember what they were doing in 1962? Don't answer that. I never asked my students that question because they say, I remember what... No, of course I don't. So that's the year that there was a guy by the name of Licklider, who was a psychologist and engineer, and he came to Washington to the Pentagon to head up the advanced research projects agency, which was then known as ARPA, later as DARPA, defense advanced research projects agency, and one of the ideas that he had was to net together some computers. You had these big mainframe computers and they sort of operated all on their own, but he had this idea of netting them together, somehow putting them all together, and from that and a lot of effort, of course at DARPA, developed the basic idea and the structure of the internet.
Harry First (04:24):
And there were two key features that engineers designed into it. One was that messages wouldn't go directly from this like in a telephone from one person to the next and be switched. They'd go in packets around the internet, they'd be distributed. So it was a decentralized technology, and the second is that the kinds of messages that you could send, that the system wouldn't be set up to favor any one particular kind. So it was sort of agnostic with regard to data and basically, what people say is this set up the structure of disruption. This allowed for entrepreneurs and inventors to use this system that was just designed. Their first message was lo, meaning hello from one academic computer to another.
Harry First (05:24):
That was the first message. Unintended consequence of all this was to disrupt numerous industries, and you can think about it from publishing, music, entertainment, now money, all disrupted by this technology by what I like to think of as the internet of change. Now it's our turn in antitrust for disruption. So we always, all of our models were developed. The models we're basically using developed in the fifties, the idea. We're thinking the steel industry, hard goods, you know exactly what the inputs were, what the outputs were. You knew what the goals were of the sellers. Everything has been changed by this, and to me, what symbolizes that change is that in 2017, a third year law student wrote a note in the Yale Law Journal. It was called Amazon's antitrust paradox, and that was Lina Khan. Four years later, she's chair of the federal trade commission and being interviewed in the New Yorker, profiled in the New Yorker.
Harry First (06:33):
The people who had been in charge of antitrust, who has been their life's work, let's say me, had lost control of the narrative in a way. We've all been disrupted and we don't really know where the disruption's going to go. A lot of questions about that and we can talk a little bit about what we might predict, but one thing we can predict is the old models, everyone's going to have to try to figure out how to use what we've done in antitrust and apply it to just a radically different economy, and that's going to be a challenge to all the doctrine we have, to the way we do things, and to the people who have basically been in charge technically of this very interesting field, but they're not being profiled in the New Yorker. It's Lina Khan being profiled in the New Yorker, and that's really important. So how's that for start?
Taline Sahakian (07:31):
That's good. So can you think of another time in the history of antitrust in the US where you've seen this much kind of interest in antitrust and not just interest from academics, but the public and everyone?
Harry First (07:49):
No. So no, I really, I can't think of... People in antitrust who have been handling what has been called the antitrust enterprise have always wanted to be politically salient. We always wanted this to matter. Some people say, we've always wanted to be able to go to a cocktail party and when we say what we did, they would glaze over and spill their drink on us, that sort of thing. Now it's happened. We've sort of, we've chased the bus for all these years and now we've caught it. Don't really know what to do with the bus. So I don't remember a time that's been this busy, active. I taught a seminar on cutting edge issues in antitrust and it was like teaching... Well, first of all, I taught it out of the newspaper because there's always something every week.
Harry First (08:41):
About the exact thing I was interested in talking about and it was like drinking from a fire hose is the expression. It's just been constant and it's still going on and will be going on for a while. So I haven't seen... Another way of putting it is that it's been a while since I've had a waiting list for my seminars, even though they know, as Jeff said, that I'm just a fabulous antitrust teacher, but people are really interested in it, but what we've also realized in losing control of the narrative is people think about it differently. People don't even think about monopoly the same way as antitrust lawyers do and it's hard when you've built up this analytical structure of how we deal with it in economics.
Harry First (09:29):
And all of a sudden, people are saying, well, Amazon's a monopoly and you go, well, no, no, Amazon's not. Tell me in what market Amazon's a monopoly, and they just look at you and say, give me a break, and this came out in Judge Boasberg's opinion in dismissing the Facebook complaints and trying to figure out what the product market. He says, everyone thinks they know what the market is from watching the movie The Social Network, but that's not how we decide what a market is in antitrust in the law. We have a different way of doing it, but he's wrong because that movie helps to shape what we think social networks are and it's just a different process than we're used to, I think. So the basic terminology and the basic concepts that we've used are all in a way up for grabs in particular areas, not in every area of antitrust, not for price fixing. That's still relatively stable, although not completely.
Jeff Shinder (10:32):
So Harry, let me jump in and go back to losing control over the narrative, and you mentioned the internet and it's power to disrupt. So the internet has been around for a while now, going on three decades, and it's disrupted, as you noted, scores of industries. So the question is why now is antitrust in the crosshairs, and I take your point about Lina Khan and her significance and she's now chair of the FTC. That's an extraordinary achievement, three years out of law school, but let's take this a little deeper. Why now?
Harry First (11:16):
So what the internet served us up was these, I mean, it's really five companies who seem to dominate our lives in a popular sense, and I say popular sense because we don't read about on the front pages, the impact let's say of Qualcomm, whose technology is in everybody's phone and to whom everyone pays a royalty. That's harder to understand, but what we do understand is Facebook, Google, Amazon, Apple, and popularly, we seem to have forgotten about Microsoft, although they are still number two in market cap in the United States, but these are all technology companies. Interestingly enough, so they have grown because of the internet into the companies they are and we in the United States haven't done anything until the two lawsuits were filed in 2020, not two, but by the federal government against Facebook and Google, and then lots of suits by the states and by private parties.
Harry First (12:31):
But we basically, they have grown without much antitrust restraint and now, we are seeing what the consequences are because of this technology, what they can do. While we were focused on Microsoft, they were all starting. So Amazon was incorporated in 1994, the year the justice department filed its first antitrust case against Microsoft. Google started in 1998, the year that the federal government and the states filed their Windows case against Microsoft. In 2004, when the European Union was suing Microsoft, Facebook started and Apple came alive with the iPod, if you can remember the iPod, and the iPhone. The iPod was introduced the year that Microsoft and the justice department and nine states settled their case. So as we were focused on Microsoft and what they had done, which was Jeff, you had asked earlier, have we seen anything remotely like the interest today in antitrust?
Harry First (13:46):
And that was probably the last time that we saw that intense interest. I measure intense interest by what's on the front page of the New York Times, which shows how out of date I can be today, but in 1998, when the Microsoft trial was front page news every day, that was a big change for antitrust. So that's really the last time, but it was a case and eventually, it was dealt with and went out of public view and these other companies grew and grew. So that's sort of the look back to a time that antitrust was in the public eye, but not as much as these companies and I think because these companies have a reach into our day lives beyond what we thought Microsoft had with the Windows operating system.
Taline Sahakian (14:43):
So with antitrust being more in the news, and as you mentioned, your students more interested in the topic, what are the things that you see people having misconceptions about antitrust and what it can do and what it can't do?
Harry First (14:56):
Well, the real question is what it can do and what it can't do. So why antitrust now? A lot of people turn to antitrust because hey, they think antitrust is about monopoly. They think that that Facebook's a monopoly. Yeah. Okay. Google, these are monopolies so antitrust should be able to do something about it, but the idea of what can be done, I think for people who have to actually, let's say, go into court and use antitrust today, and this is the difference between sort of a popular narrative and someone having to do something about it is a great gap. So people are concerned about a lot of things with antitrust and reasonably so, privacy, for example. Well, I'm sorry, not with antitrust, but with these big companies, privacy, the impact they have on, and Jeff, you mentioned this, on democracy, on how it's not necessarily the price of goods.
Harry First (15:54):
After all, as we know, search is nominally free. We're not charged for it and we're not charged for linking to our friends on Facebook. So it's not price, but it's a concern that all the things that these platforms can be used for, that affect elections, affect public debate, misinformation. Some people think fake news is a redundant term, but the ability to spread God knows what sort of misinformation, non-information. So it goes way beyond the sorts of things that we would nicely in the fourth lecture at antitrust, I always wait till the fourth lecture so students beyond drop/add. So when they see that I put a graph on the board and I'm mentioning something about economics, they can't leave anymore. So that's where I put the supply and demand curve and all of that, what's bad about monopoly.
Harry First (16:47):
This doesn't really have to do with that stuff. The whole monopoly story is we to raise price limit output, we're worse off. Google doesn't want to limit your searches. They want you to do more searches. Facebook doesn't want you to have fewer friends. They want you to have more friends, more connections. So what can antitrust do something about your privacy, about how data's used? Maybe something, but as much as what people want the current antitrust laws to do, that's a heavy lift, but we're in a period of disruption.
Harry First (17:21):
One of the disruptions may be those nice laws that we've been developing since 1890 bit by bit. Congress can pass new ones. Oh my God. And what my might be in them. So we've got this slew of proposals and we don't really know what'll come out of them, if anything, and maybe something to do with data or we don't know maybe, or of a regulatory enterprise than we're used to for these companies to deal with their operations.
Jeff Shinder (17:52):
Harry, can I jump in there? I have two questions for you. One is about what's happening in Washington and do you have any views on the legislation and there's a bunch of bills floating around. Who knows whether any of it'll get passed, but if you could sort of speak to it and I especially want you to speak to the focus on tech and address whether there are other things, this moment of when antitrust really matters, is it just tech or are we missing some other things that we need to be focusing on?
Harry First (18:33):
So on the first question, of course, I'm going to say who knows what's going to happen in Washington? The safer prediction is nothing, but drilling down a little bit, there was a really good article in the New York Times recently by a really excellent tech reporter, Cecilia Kang. Basically said, well, now we're past the point where the senators don't understand how to use these apps. Now they just don't know what to do and now we're to political gridlock. So interestingly, a lot of these bills, I would say all of the bills have been introduced with bipartisan support and first reaction would be, whoa, this is different. Bipartisan means you're not stuck at 50 in the Senate.
Harry First (19:21):
And even you get something done, but I have a sense this bipartisanship is superficial because I'm not sure the Democrats and Republicans want the same things, even though they're signed on to sponsor the same bills. So they're odd, shall we say odd? We say bedfellows, bed people in these bills, some of whom are concerned because of they think that conservative speech is being threatened and others are concerned because it's a traditional concern of the power of major corporations. So whether this will produce legislation with a vote, I'm a little skeptical politically, particularly given the general view of gridlock in Washington, but also I'm not sure that we really know what the best policy solution is.
Harry First (20:19):
Now maybe that's in the end, not going to be the question people will ask, but there are real problems about trying to figure out what to do and whether these bills appropriately address things. Now, other jurisdictions have gotten through their own gridlock. South Korea passed an app store bill, its law dealing with regulation of app stores and they gave it to their equivalent of the federal communications commission as a first matter to enforce. Europeans are well on their way, but not really there completely with a digital markets act, which is a much more regulatory approach. So we're still in the lots of bills are floating around, as you said, in a Congress that has trouble raising the debt ceiling. So whether they're going to do something on this, I don't know.
Harry First (21:13):
My second thought about once they do something and pick out these bills, you all are going to have a lot of work because these are not self-executing. All of the bills that have been proposed envision, enforcement, eventually in the courts and all of the, when terms are changed, language is changed, lawyers are going to argue over them. So it's not clear what a lot of these bills actually mean or what the language is. You sort of have an idea of where Congress wants to go. So we have a long distance between lots of bills being proposed and what might pass if anything and what it'll mean. So that's a real issue. Now when I mentioned that South Korea and Europe, I don't want to forget. I've talked all so far about the federal government, but as we know, it's not just the federal show. There are state governments. New York state has considered a rather sweeping change to state antitrust law, which would prohibit abuse of dominance like the Europeans do. The states in the Epic case, the case that Epic, the maker of Fortnite. I always forget Fortnite. Yeah.
Taline Sahakian (22:25):
Fortnite. Yeah.
Harry First (22:28):
Even my children are too old to play it, but their children do, I think. Anyway, fabulously successful financially. In that case, the judge threw out their federal antitrust claims throughout the state antitrust claim, but said there's a state unfair competition claim in terms of what Apple was doing in their anti-steering rule to forbid people from going outside the app to pay or giving them information about how they could choose to go outside and enjoying them under state law. Now whether that'll hold up or not is of course a good legal question, but it is indicative of, I think, another underlying disruptive trend, which is the big enforcers, the European Union and the US DOJ and FTC are not necessarily even in control of enforcement.
Harry First (23:24):
So you have a world in which lots of enforcers can come at companies and this is not just a high tech issue. It's a general issue with regard to mergers, certainly an issue in cartels that lots of jurisdictions can be and are involved in a very aggressive way. The competition and markets authority in the UK is very active, and this is the internet of change. This is a system that is de-globalized in a way that is decentralized and in which smaller units have the ability to reach out and engage in enforcement, and of course, private enforcement remains really important, and what was the first case that went after app stores in the United States? Who did it? Was it the justice department? No, it was private litigation. So it's a time when everything is being turned up and over and you can't just look at the challenges coming from one place. They really are strong challenges from all over and I would say the states are particularly challenging in that regard. Let's hear it for New York.
Taline Sahakian (24:45):
Yes. So in terms of Jeff's second question though, the focus has been a lot on tech. Obviously, like you mentioned, Qualcomm is in everybody's phone, but nobody's thinking about it or other industries like agriculture. So what do you think are the industries that are not being... The spotlight is not on those in industries when it should be?
Harry First (25:07):
Well, of course there's a spotlight, what do I know about them either, but there is a... I mean, obviously healthcare is a big deal and within that, of course, I want to try not to talk about tech, but there's a lot of tech there and a lot of merger issues, major pharmaceutical companies acquiring smaller companies that may be great innovators as small companies, but will they be when they're acquired by the major companies? There's big pricing issues and I think, of course we see it in pharmaceutical drugs where Congress is once again, struggling to try to figure out how to bring what is in some ways traditional competition approaches to this, an industry with just a crazy pricing system. So there really are major issues.
Harry First (26:03):
And I think they've been spotlighted to some extent, but they really need consistent work and as we've let these companies get larger and larger, they're harder and harder to go after. I would say some of the traditional industries, how about OPEC? How about the private companies that are involved in fixing the price of gasoline and oil around the world? Where are enforcers there? How about a little attention to that? Straight pocketbook issues where we see high prices and where instead we should see competition. I always like the beer merger cases. I mean, they're probably over because everyone's merged, but I always thought that the justice department paid attention to beer mergers because justice department attorneys couldn't afford whiskey and they bought beer and they were worried about the price of beer.
Harry First (26:57):
I don't know if that was true or not, but it's that sort of attention to what is in many ways the core of antitrust, which still is, let's make sure that prices are low so that people who aren't people of means can afford to buy things, and I think that's a way in which the disruptive world that's concerned about equity and income distribution can get together with the traditional antitrust world and look at extent to which there's price competition is being affected in various industries. So the case recently filed by the justice department against the book publisher's merger is not a high tech thing. I don't think they even mention eBooks in that complaint. This may not be a strength of the complaint, but now they've dressed it up in a different way, which is interesting. They're concerned about the advances paid to the highest paid authors.
Harry First (27:58):
I wish I were one of those, but okay, but so there are things to be worried about beyond the high tech space, but it is obviously an important area and I think bank mergers are going to come back as a question and we do see that brewing now in various fights that are breaking out with the regulators of banks. So in some ways, you could say, okay, I love this other stuff because it is bringing students into class, but let's not forget there's a big economy out there and the things that antitrust really is best at doing, we shouldn't give up on those or forget about them and that would include making it easier for private plaintiffs actually to successfully bring cases that involve these sort of pocketbook issues and price raising issues.
Jeff Shinder (28:51):
So I want to go back to something you raised before, which is the New York state proposal legislation that has not been passed that introduces that European formula potentially into US law abuse of dominance, and I want you to comment on the federal bench and its propensity to look harshly upon antitrust, the direction of the federal bench on antitrust cases, and whether you think if you are going to reinvigorate antitrust, that some legislative formulation is necessary to give new language and to force the bench to address different standards because the way the preexisting standards, especially with section two, the monopolization standard have been interpreted that the new legislation, new language is needed. You may agree or disagree with that, but I'd like you to whether that comes from the states or the federal government.
Harry First (29:57):
So two things on that. One, a potential advantage for state legislation is that it would be litigated in state courts. Now I sometimes talk to friends who have done commercial litigation in New York state courts and they say, don't worry about it. These are really good judges. They'll be able to understand these concepts. Maybe there'll be a little more freedom in terms of the way they approach it. I can't say that for sure and state courts vary around the country, but that gives a little chance at some variety, maybe experimentation. So state as opposed to federal may make a difference. The federal bench, we can do a little history lesson. It occurred to me in looking at this thing about this stuff a little while ago.
Harry First (30:49):
Every time there's a change in the antitrust laws because Congress didn't like the way the courts were interpreting the old ones, the courts then screwed up the new ones and sometimes it took decades. So Congress passes the Clayton Act in 1914 and enhanced anti merger provision because they were worried about the close decision in the Northern securities case five to four homes saying, oh no, it's fine to have these two railroads merge. So they passed this bill and so what do the courts do? They interpret it narrowly because they're hostile and this goes on until 1950 until Congress finally says enough already, and they amend section seven. Same thing with section five, the federal trade commission act, which was interpreted narrowly until 1935, 1936.
Harry First (31:41):
Congress passes the Wheeler-Lea Act to make sure that this provision about unfair or deceptive acts or practices, which is what they added, could protect consumers, not just businesses. That's how it had been interpreted. There had been a whole fight over that change. So we can expect fights about what this we legislation will mean, whatever it is, and in conservative courts. Our courts today have... It's not 1950 if this gets passed. So it gets to the Supreme court in 19... Sorry, 2020 whatever '25, '26. So who's on the bench and they've got law that's now sort of a firm road of rather conservative views about what the antitrust laws are about. Are they going to say, oh fine. You've changed it all. We're with you guys.
Harry First (32:43):
I don't think so. I think it'll be a fight in the courts to get whatever legislation is passed to get it interpreted in a friendly manner. So the courts are a big issue, but it turns out judges are conservative. I mean, that's sort of a general... They're supposed to follow... Well, sometimes I wish they were more conservative. They're supposed to follow precedent, supposed to have a stable system. They're not appointed when they're four years out of, well, not so far, four years out of law school. They're further into their careers and have some fixed and maybe more conservative views and often, they then fit into that role even more so. So maybe it's a little hard to predict, but at the moment, certainly the Supreme court is not all that favorably disposed towards antitrust cases, but that can change.
Harry First (33:47):
We remember the Schwinn case, which said that all vertical distribution agreements on price or customers or territories... Well, it was then customers and territories were per se unlawful. 10 years later, it was overruled. So American Express was decided in 2018, was it? So I'm looking for 2028 and have that overruled. So we don't know exactly how all of that will go, but at the moment, the courts are pretty conservative. We'll see if there is legislation, what they do with what are probably going to be vague and undefined terms in the best of cases. If it's abusive dominance, if that were language chosen, maybe it wouldn't be so bad. There'd be other decisions to look to as to what that language means, but we'll see about how that might go in the courts.
Jeff Shinder (34:46):
So I'm going to put you on the spot. We're at one final question, consistent with the theme of this podcast and you being our inaugural first guest. So antitrust matters, it matters a lot today and you've talked to us quite a bit about why today. So if it were up to you and if you had to pick one thing that you could do, one case, one legislative change, one company, one industry to make antitrust matter, get the most bang for your buck in terms of making antitrust matter, what would it be?
Harry First (35:31):
So I think it'd have to be, I would think of statutory change. So there are two polls on this. One is the easiest general statute to pass would be to give the agencies and the state AGs more money and to give to the federal government the power to impose civil fines. People always laugh at what's a five billion fine to Facebook? I don't know, five billion dollars? So those are, I think, two readily achievable things. The others are harder. So I would do those two things and I would change the standard on single firm behavior to abusive dominance, frankly, and in effect, put aside the law that's been built up over monopolization.
Harry First (36:29):
And this would allow the courts and the agencies to think more about what you might think of a exploitation and give, expand the notion from monopoly to dominance, which would then open up the possibility of thinking beyond the single firm to it's Facebook and Google, but I think as a realistic matter, digital advertising is very expensive. Entrepreneurs all over the world pay a lot of money to be on these platforms. It's a duopoly. Now, we don't have the tool under section two to deal with this. Open it up to dominance and start developing a theory of collective dominance where you could go after these companies which have broad reach in lots of areas.
Harry First (37:27):
So I would give them more money. Money's a great thing to get enforcement going. It did it for the states many years ago. There was seed money for state enforcement made a difference and I would, if I could, this is not on the achievable end. I would move away from monopolization on a statutory basis to abusive dominance and open up the lens of what US antitrust law could reach. It's not going to reach all the things people wish it will and it may be that we'll need some sort of a regulatory response for some of these companies because some of the issues are, I mean, they're hard.
Jeff Shinder (38:10):
Okay. I mean, I could probably ask you another hour.
Harry First (38:14):
Yeah. And I could probably talk for two more hours, so let's not do it because it's just...
Jeff Shinder (38:20):
And so could Taline.
Harry First (38:20):
Right. Yeah.
Jeff Shinder (38:22):
Keep us here for four hours. So we'll wrap it here. We may have to have you back.
Harry First (38:27):
Okay.
Jeff Shinder (38:28):
But I want to thank you. You have been as always interesting, thoughtful-
Harry First (38:35):
Thank you, Jeff. Thank you, Taline.
Jeff Shinder (38:35):
And so it's been a pleasure. That's all for our show today. If you like the podcast, make sure to subscribe to Antitrust Matters and leave us comments on how we were doing or on the topics you would like us to cover going forward. You can also follow us on Twitter at CC Antitrust or follow the Constantine Canon antitrust team on LinkedIn. Until next time, be well and remember, antitrust matters.
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