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A Rising Tide for Competition Enforcement:
The Federal Maritime Commission
Revitalizes its ‘Anti-Monopoly Tradition’

WYATT FORE

“Such a practice runs counter to the anti-monopoly tradition of
the United States . . . and opens the door to evils which are likely
to accompany monopoly, such as poor service and excessive costs.”

California Stevedore & Ballast Co. v. Stockton Port Dist.,
7 EM.C. 75, 78 (FMC 1962).

MERICAN COMPETITION LAW DOES

not only arise out of the Sherman and Clayton

Acts. As President Biden recognized in his land-

mark Executive Order, many federal statutes

contain analogous provisions.! One of those,

the Shipping Act, has an “alternative competition regime put

in place by Congress” to prevent abuses of market power.?

Although oceanic transportation has an exemption from the

antitrust laws, the Shipping Act’s competition mandate is

strong. And drawing on its rich tradition, the Federal Mar-

itime Commission (FMC) has in recent years sought to revi-

talize its role as competition enforcer under the Shipping Act.

Since the FMC and antitrust agencies (Department of

Justice and Federal Trade Commission) have similar man-

dates, they could learn a lot from each other’s experience

and history. The goal of this article is to compare the two

competition regimes, and offer suggestions for how the

Shipping Act and antitrust agency administration, proce-

dure, and doctrine could draw from one another’s experi-
ences to improve competition enforcement.

The Shipping Act’s Competition Provisions

Both the Shipping Act’ and the antitrust laws govern com-
petition in oceanic transportation. Where one ends, the
other begins. For example, while mergers and acquisitions
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remain subject to the antitrust laws, conduct is generally
covered by the Shipping Act.* The FMC also oversees filed
agreements among rivals that are allowed because of an anti-
trust exemption under the Shipping Act.

Where the Shipping Act’s competition provisions apply,
they have important differences from the Sherman and Clay-
ton Acts. Unlike the antitrust laws™ distrust of horizontal
coordination, the Shipping Act permits certain entities (like
ocean carriers) to enter into agreements with their competi-
tors provided those agreements are filed with the FMC and
otherwise comply with statutory requirements. At the same
time, the Shipping Act imposes common carrier obligations
that the antitrust laws do not place on ordinary companies.
As a result, the Shipping Act looks similar to a regulatory
regime where dominance for certain entities (like ocean car-
riers) is presumed. For instance, under the Sherman Act,
even a monopolist only rarely must deal with others.” But
the Shipping Act explicitly differs on this point; common
carriers may never unreasonably refuse to deal or negotiate
in certain situations.® Similarly, the Shipping Act has unilat-
eral conduct requirements that are much more demanding
than the antitrust laws.”

These conduct provisions generally require “reasonable-
ness.” This standard has been interpreted (particularly in the
“just and reasonable” practices context) to require conduct
that is “fit and appropriate to the end in view,” and/or “tai-
lored to meet its intended purpose[.]”® For this, FMC prece-
dent applies a burden-shifting framework similar to the rule
of reason. First the complainant (i.e., plaintiff) must show
detrimental effects from the challenged practices. The com-
plainant can meet this burden directly by showing substantial
harm to the complainant, or indirectly by identifying a sus-
pect arrangement’ or defining a market and showing exces-
sive harms within the market.'’ If the complainant makes this
prima facie showing, the burden then shifts to the respondent
(i.e., defendant) to proffer a “worthy objective” or legitimate
“end in view.”"" This objective must be more than a firm’s
profit-maximization, and must be nonpretextual.'? If the



Respondent makes this showing, then the burden shifts back
to the complainant to show whether the practice is ultimately
unreasonable, such as whether the worthy objective can be
satisfied through “less intrusive” alternatives.' If less intrusive
methods exist, then the conduct is “excessive” and “unreason-
able,” violating the Shipping Act.'

As antitrust lawyers know, not all restraints are evaluated
under the full rule of reason. Similarly, the FMC uses an
abbreviated reasonableness analysis for certain conduct. For
example, the FMC has considered, without deciding, that
certain practices may violate the Shipping Act per se, just
as how some restraints are per se violations of the antitrust
laws.”® In other situations, the FMC has determined that
some practices are by their nature inherently harmful, and so
detrimental effects can be presumed at the prima facie stage.
Thus, the only question for the Commission is whether those
detrimental effects are justifiable for some legitimate reason,
like operation of the supply chain.'® In legal terms, this means
that the burden immediately shifts to the respondent to prof-
fer a worthy objective.” Under the antitrust laws, this sort
of abbreviated reasonableness analysis that presumes that the
prima facie case has been met might be called a “quick look”
or a practice “inherently suspect.”'®

As a result, there is significant overlap between the legal
analysis of the antitrust laws and the Shipping Act. But
there are important differences, too. Notably, while anti-
trust law ordinarily imposes a significant market power
screen for violations, the Shipping Act does not. This policy
choice by Congress reflects the significant gatekeeper role
that regulated entities, like ocean carriers and marine termi-
nal operators, have with their shipper customers. Without
access to an ocean carrier or port, a shipper simply can-
not reach a market. Thus, those regulated entities can be
presumed to have power that ordinary firms lack. And as
a result, Congress has imposed ex ante common carriage
obligations on them.

Another important difference is venue. Violations of
the Shipping Act’s conduct provisions, including claims
brought by private parties for damages, can be brought only
in administrative court at the Federal Maritime Commis-
sion. This means that the FMC plays an outsized role in
enforcement of the Act’s competition provisions.

But perhaps the most glaring difference is that, unlike
the antitrust laws, the Shipping Act contemplates and per-
mits horizontal rivals to enter into agreements with one
another. However, the parties must file those agreements
with the FMC and they must otherwise comply with stat-
utory requirements. Once an agreement has been filed,
the Commission may perform a competitive analysis. If
the FMC determines that the agreement is likely to harm
competition resulting in lower output or higher price,
it may seek to enjoin it in district court.” Yet, as now-
Chair Maffei has recognized, this provision has been sorely
underutilized.*

Lessons Learned from the FMC

for the Antitrust Agencies

Because of its mixed role as sectoral regulator and competi-
tion enforcer, the FMC can offer interesting case studies for
the antitrust agencies. Below are a few lessons learned from
the FMC’s experiences which may be useful for antitrust
enforcement.

An Accelerated Timeline. Shipping Act matters are ordi-
narily resolved much more quickly than antitrust cases. In
one recent case with 13 defendants, the AL] shepherded
motions to dismiss, complex fact and economic discov-
ery, and then resolved summary decision motions in just
2.5 years.” This quick resolution is largely a product of pro-
cedural rules that impose a rapid pace and force the par-
ties to focus on core issues. One example is that discovery
ordinarily must be completed within 150 days of the filing
of an answer, unless good cause is shown. But the timeline
is also a result of a culture of efficient case management. In
that recent case, the ALJ led by example by swiftly resolv-
ing discovery disputes that inevitably delay proceedings, and
reminding the parties to continue discovery pending resolu-
tion of the motions.”

This lightning speed at the FMC recognizes that justice
delayed is justice denied. Too often, antitrust litigation spins
out of control. One reason is that the rents gained from
anticompetitive conduct may far exceed the marginal liti-
gation costs needed to protect them, even for a little while
longer. Everyone is busy, including the court itself, and so
there is almost always some plausible reason to continue the
schedule. This dynamic is combined with a trend by some
courts to impose a high degree of precision and certitude
before finding an antitrust violation. As a result, in modern
antitrust litigation, parties must scrape for every last doc-
ument and piece of data, including from nonparties. The
pragmatic effect is a dramatic increase in the volume and
burdens of antitrust discovery, leading to more demands on
the tribunal to mediate negotiations and resolve disputes,
slowing down ultimate resolution of the case.

As a result, antitrust tribunals could look to the FMC as
a guide when considering tactics, such as accelerated time-
lines, of managing the resolution of complex competition
cases.

A More Powerful ALJ. Whereas both the FMC and Fed-
eral Trade Commission have administrative courts, there are
significant procedural differences. These variations mean
that an FMC AL]J has more power to resolve a case. To the
extent the FTC considers reforming its Part 3 proceedings,
the FMC may offer a useful example of how changes might
work in practice.

One major contrast is that at the FTC dispositive motions
(except the Initial Decision) are decided by default by the
Commission, rather than the ALJ.* Many believe that this
robs the ALJ of his most important role—to adjudicate
whether the allegations or facts comply with law. Because
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important decisions can be kicked ‘upstairs,” the FTC AL]J
loses much of his inherent power to manage his docket. In
contrast, the FMC ALJ is more analogous to a district court
judge, who not only shepherds discovery but also makes
important legal determinations in the first instance, includ-
ing at the dismissal, summary decision, and initial decision
stages.”® The parties in FMC administrative court know
that the FMC ALJ will make dispositive decisions, allowing
the ALJ to maintain her implicit power to keep the parties
focused and on track.

Another procedural difference is that FTC administra-
tive adjudication can be initiated only by the Commission,
whereas FMC administrative adjudication allows private
parties to bring cases. Because FTC Commissioners must
first authorize the litigation, respondents are often placed
in the awkward position of asking the same Commission
to find a complaint deficient that they just authorized.
Respondents have raised constitutional challenges to this
combined role of prosecutor and neutral tribunal, which is
not the subject of this article. However, the pragmatic effect
is that administrative adjudication at the FTC serves more
explicitly as an affirmative conduit for shifting policy priori-
ties. In contrast, the FMC plays less of a role at the litigation
initiation stage, because private parties bring most suits in
administrative court. Again, the result (as in district court)
is that FMC administrative adjudication is more reactive
rather than proactive.

Market Definition. The Shipping Act does not have
antitrust law’s tradition of extensive market definition anal-
yses using complex econometric tools. Although there are
doctrinal reasons for this difference, antitrust law could per-
haps learn from the Shipping Act’s experience in avoiding
overly complicated, high-stakes market definition disputes
when they may not ultimately be helpful for a tribunal.

In the few FMC precedents that use market definition
(generally with respect to exclusionary conduct), the exer-
cise is a helpful (but not required) tool to calculate how
widespread the harm to competition is.”” For example, if
an exclusionary practice occurs at just one marine terminal,
instead of throughout a major Port, then the harm is not
significant enough to justify intervention. This market defi-
nition exercise is also relatively simple compared to antitrust
litigation, and there is little tradition of using complex eco-
nomic tools, like a SSNIP test.

In contrast, market definition in antitrust cases is often
high-stakes, burdensome, and dispositive. Legal precedents
instruct that market definition is an imperfect and indirect
way of evaluating the defendant’s market power, which in
turn informs the challenged restraint’s competitive effects.”®
In practice, antitrust courts often require intense market
definition exercises—even sometimes at the pleading stage.
And courts and juries too often get lost in the complex-
ity of econometric modeling. For example, in the hospital
context, courts previously relied on economic tools that
looked to indirect purchasers (patients) rather than direct
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purchasers (health plans) in defining markets.”” This intu-
itive—but wrong—approach to market definition allowed
anticompetitive practices to flourish for decades in the health
care sector.

By effectively requiring the parties to engage in expen-
sive market definition exercises, even at an early stage, and
then turning market definition into a central dispositive
issue (instead of a helpful tool to assess market power), anti-
trust tribunals effectively prevent enforcers from challenging
anticompetitive conduct in many cases. As a result, antitrust
tribunals could learn from the Shipping Act’s experience,
i.e., that market definition is a useful if imperfect tool, but
by no means a magic wand that resolves every issue.

Abuse of Dominance? Congress and antitrust reformers
have proposed heightened duties for digital firms, and/or
a new abuse of dominance violation of the Sherman Act.”®
The Shipping Act offers a model of how those reforms
might play in practice.

The Shipping Act imposes significant prohibitions on
what antitrust lawyers would call unilateral conduct and
vertical restraints. The goal of these provisions is to prevent
an abuse of the dominant position of certain entities, like
ocean carriers, flowing from their gatekeeper power. Anti-
trust reformers might look to the structure of the Shipping
Act (including the merits of a violation, whether and how to
structure a new regulator, a private right of action, and the
venue of administrative adjudication) as an exemplar of how
those reforms might work in practice.

Lessons Learned from Antitrust for the FMC

The FMC can also draw important lessons from antitrust
enforcement. These include experiences with doctrine and
administrative tactics.

Convenor Authority. It is no secret that government
agencies are resource-constrained. As a result, the FMC and
the antitrust agencies lean heavily on market participants
to educate them about what is happening in the economy.
However, industry investigations and empirical analyses are
time-consuming and resource-intensive for government
agencies. As a result, both the Antitrust Division and the
FTC regularly conduct public workshops to consider various
issues.”” Unlike an FMC fact finding report, or a merger ret-
rospective, or an FTC Section 6(b) study, the costs of host-
ing a public workshop are relatively low. For example, they
do not require agency staff to conduct an economic analysis
or publish a report. The cleverness of these initiatives is that
they rely on the expertise and insights of the public, rather
than the overtaxed staff, to educate the agencies.

Like the antitrust agencies, the FMC could consider con-
vening (for example) a one-day workshop to gather scholars,
lawyers, and economists about discrete issues. As discussed
below, one possible workshop topic could be the Com-
mission’s standards for evaluating filed agreements. This
workshop could include discussions of whether existing con-
centration metrics, such as the Herfindahl-Hirschman Index



(HHI), are appropriate and whether there are more suitable
alternatives. The antitrust agencies are in frequent conver-
sation with academic scholars in the industrial organization
field of economics, and the FMC could likewise benefit from
ongoing discussions with those researchers as well.

Published Guidelines. The antitrust agencies frequently
publish statements on enforcement policy, most famously
the merger guidelines.”® These merger guidelines endeavor
to digest the latest economic and legal research and apply
it to merger policy. The process of updating and publishing
the merger guidelines is hotly contested but the final result
usually allows the agencies to persuasively explain their
thinking to the public and to courts.

Although mergers and acquisitions remain subject to
antitrust enforcement, the FMC retains authority to review
filed agreements. These agreements, often between horizon-
tal rivals, raise serious competition concerns analogous to
mergers. As a result, Congress has authorized the FMC to
evaluate whether these agreements may diminish compe-
tition, and to seek an injunction in district court against
anticompetitive agreements.”’ But the FMC provides little
information to the public on how it evaluates these filed
agreements. There is no analog to the merger guidelines.

This lack of transparency is concerning because some
public statements indicate that the FMC relies on HHI,
a tool that is frequently used by antitrust enforcers. How-
ever, emerging economic research suggests HHI might be
inappropriate in the oceanic transportation context.’ This
is because HHI makes a baseline assumption that firms in
a market are entirely separate entities with limited ability to
influence the competitive decisions of one another. In the
antitrust context, this assumption generally works because
antitrust law strongly discourages horizontal coordination.
As a result, in practice, ordinary firms have limited ability
to influence the competitive decisions of their rivals. In con-
trast, this assumption does not equally apply in the oceanic
transportation context, because ocean carriers are allowed to
coordinate with their direct competitors through filed agree-
ments. As a result, using HHI for the ocean carrier industry
likely drastically underestimates concentration, and thus the
likely competitive effects, of filed agreements.

HHI's failure to fully capture likely anticompetitive effects
from filed agreements is particularly troubling because there
is a serious concentration problem in oceanic transporta-
tion. Globally, there are 10-13 major ocean carriers. Using
HHI, competition enforcers may consider this to be unob-
jectionable. However, HHI may not measure the fact that
ocean carriers have organized into three global alliances.
These three alliances control approximately 90% of all
inbound and outbound trade in the United States.?*> Worse,
those ocean carriers are connected by a web of hundreds
of consortia agreements, including across the alliances. As
a result, ocean carriers can directly and indirectly influence
their rivals through the web of filed agreements to a degree
that could only be dreamt of by ordinary firms.

The FMC could explore whether other tools, such as
a Modified HHI (MHHI) may be more appropriate in
evaluating filed agreements. Emerging economic research
suggests that MHHI and other concentration metrics may
more accurately quantify the likely competitive effects where
the lines between firms are less distinct.** Going through
the process of developing, receiving feedback, and publish-
ing guidelines for filed agreements would allow the FMC
a venue to consider this emerging economic evidence and
implement enforcement policies accordingly.

Presumptions. One way that antitrust doctrine has suc-
cessfully incorporated economic learning is through the
use of presumptions. Presumptions are an effective tool for
enforcement because they rely on relatively easy to ascertain
metrics (like concentration) to determine likely harms. As a
result, presumptions allow antitrust enforcers to deter illegal
conduct, and also to move quickly when an anticompeti-
tive transaction has been detected. The FMC could consider
adopting analogous presumptions under the Shipping Act.

One important antitrust presumption is the so-called
“structural presumption” in merger enforcement. There,
a plaintiff may “establish a presumption of anticompeti-
tive effect” through market structure, including showing
“undue concentration.”” Importantly, the presumption
does not mean that a transaction is automatically illegal,
but rather only establishes that the plaintiff’s prima facie
case can be met.*® The 2010 Horizontal Merger Guide-
lines and 2023 Draft Merger Guidelines from the anti-
trust agencies use HHI to calculate concentration for their
structural presumptions. And courts have generally fol-
lowed merger guidelines because of the robust economic
evidence supporting them.

The structural presumption is critical to U.S. merger
enforcement.”’” Because the exercise is almost always prospec-
tive, antitrust enforcers, courts, and other parties must inev-
itably make predictions about the future likely effects of a
transaction. The presumption recognizes that although mar-
ket structure alone does not make a merger illegal, decades
of economic research support the common-sense intuition
that competition is diminished in highly concentrated mar-
kets, leading to higher prices and lower output. Further,
proving actual harms (such as higher prices) is enormously
resource-intensive for both enforcers and courts. Waiting
until actual detrimental effects can be proven with certainty
leads to significant underdeterrence, allowing anticompeti-
tive transactions to proliferate.

Learning from this experience, the FMC could consider
adopting an analogous structural presumption, based on
concentration metrics appropriate to the industry, when
evaluating filed agreements. Like the 2010 Horizontal
Merger Guidelines and 2023 Draft Merger Guidelines, the
FMC could incorporate this structural presumption into
those published guidelines based on economic research,
which would then provide a persuasive basis for a court
to enjoin an anticompetitive agreement in court.”® Or the
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FMC could incorporate a structural presumption within
the context of administrative adjudication, if the agreement
were challenged retrospectively in conduct litigation.”

Outside the merger context, antitrust applies what might
be called presumptions in other contexts too. These include,
for example, the per se rule and a quick look analysis. Like
the antitrust laws, the Shipping Act also abbreviates the full
reasonableness analysis for certain inherently harmful prac-
tices. “* The FMC should continue to consider, and adopt
when appropriate, presumptions that certain practices are
inherently suspect or per se illegal. Otherwise, the FMC
may inadvertently incentivize harmful activity to flourish
from underdeterrence.

The Class Device. The FMC has not resolved the ques-
tion of whether its administrative adjudication rules permit
class actions. However, the experience from antitrust liti-
gation shows that the class device has been central to the
success of competition enforcement. This experience could
easily be applied to the Shipping Act. Further, the costs
and burdens of individualized litigation is a serious imped-
iment to enforcement, particularly because shippers, espe-
cially smaller ones, have fewer resources and less power than
regulated entities. And litigation puts shippers in the awk-
ward position of suing the very entities they need in order
to survive. The FMC has already recognized these hurdles
to enforcement, which is why it takes a more permissive
position with representative actions.?' For Respondents and
the FMC itself, the class device assists with adjudicatory
efficiency by allowing all parties to deal with challenged
conduct only once, instead of with repetitive litigation. As
a result, the class device is consistent with sound adminis-
trative practice and the FMC should consider aligning its
Rules of Practice and Procedure with the Federal Rules of
Civil Procedure, including Rule 23.

Reasonable Estimation of Damages. The FMC could
also learn from the experience with antitrust litigation to not
require too-strict proof of competitive injury, such as with
specific receipts or financial invoices, but to allow reasonable
estimates of damages, including with the assistance of eco-
nomic modeling. In one recent case the tribunal noted that an
actual damages award “does not require absolute precision but
does require evidence sufficient to reasonably infer the actual
loss sustained.”® Under this standard, the tribunal deter-
mined that “the most reasonable estimate, backed by solid
evidence and reasonable certainty,” was that only a handful of
the containers would have been shipped but-for the respon-
dents” unreasonable refusal to deal and retaliation.*’ In con-
trast, antitrust tribunals have long recognized that too-strict
damages standards simply allow a violator to benefit from
covering up its own violations. As a result, antitrust courts
frequently emphasize that it “does not come with very good
grace for the wrongdoer to insist on specific and specific proof
of the injury which it has itself inflicted.”*

X %k ok x
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Competitive, open markets are not just important for
our economy. They are also central to our American way
of life. The Biden administration’s “whole of government”
approach to competition policy is a breath of fresh air,
reawakening the many tools the federal government has to
open markets. As the guardian of one of these non-antitrust
competition regimes, the Federal Maritime Commission has
an opportunity to restore competition to a critical sector of
the U.S. economy: oceanic transportation.
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